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IN THE 


Winittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1938. 


Number 7136. 


Caroline M. Browne, Appellant, 

v. 

Metropolitan Life Insurance Company, a Corpora¬ 
tion, et al., Appellees. 


BRIEF FOR APPELLEES. 


As appellant’s brief contains no concise statement of 
the facts, but deals largely with the allegations of the 
bill of complaint without regard to the proof offered 
in support thereof, for the benefit of the Court the 
facts are briefly stated herein. As the record is not 
printed, reference is made to the pleadings by the use 
of (R. p. ..) and to the statement of evidence by the 
use of (Statement, p. ..). 
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THE FACTS. 

Appellant’s husband, William E. Browne, died Feb¬ 
ruary 29, 1936 (Statement, p. 1). At the time of his 
death there were in force on his life four industrial 
policies of insurance issued by the Metropolitan Life 
Insurance Company. One of these policies had been 
applied for by his mother in 1901 when the insured 
was two years old (Statement, p. 31). In the applica¬ 
tion for this policy the mother was designated as the 
person to whom the proceeds should be paid (State¬ 
ment, p. 40). The sum of $340.20 was paid under this 
policy to Lillian Browne Caskey, sister of the insured, 
with the consent of the mother (Statement, p. 37-38). 

The remaining three policies were applied for by the 
insured himself on August 3, 1925, June 10, 1929 and 
March 23, 1931, respectively (Statement, p. 34-35). 

These policies were not payable to any designated 
beneficiary but were contracts under which the pro¬ 
ceeds were payable to the executor or administrator of 
the insured unless the Company should exercise the 
option given it under the provision known as the “fa¬ 
cility of payment” clause. This provision gave to the 
Company the right to pay the proceeds to any relation 
bv blood or connection bv marriage or to anv other 
person appearing to the Company to be equitably en¬ 
titled to the same by reason of having incurred ex¬ 
pense on behalf of the insured, or for his burial; and 
the production of a receipt from such a person is con¬ 
clusive evidence that all claims under the policy have 
been satisfied (Statement, p. 34-45). 

The insurance agent who had been collecting premi¬ 
ums on all the policies from the insured for about 
seven months before his death was notified on March 
1, 1936, of his death and asked to call at an address 
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which was the home of insured’s mother and sister, 
the defendant Caskev. There the agent was met bv 
the woman he had known as insured’s wife (not the 
plaintiff) who stated she was living with insured but 
was not married to him; that his mother and sister had 
the policies and premium receipt book, and she had no 
interest in the insurance. The agent was then told 
that insured was separated from his wife. The sister 
surrendered the policies she had, with evidence of pre¬ 
mium payment on all four policies, and completed the 
necessary proofs of death on March 2, 1936, stating 
she would be responsible for any funeral expenses 
(Statement, p. 22-28). 

Upon these facts payment of the full amount due 
under the policies was made to the sister of the insured 
on March 11, 1936, and her receipt obtained therefor 
(Statement, p. 38-39). 

On March 10, 1936, the plaintiff executed a form 
making claim to the proceeds of the policies (State¬ 
ment, p. 7) but this form did not come to the attention 
of the manager of the local office of the insurance com¬ 
pany until March 12, 1936, after payment had been 
made to defendant Caskey (Statement, p. 43), al¬ 
though plaintiff claims that verbal notice of her ex¬ 
istence was given to the local office prior thereto. 

After consulting several attorneys, plaintiff filed 
this suit in March, 1937, a year later. Her suit was 
based upon two contentions. The first contention was 
that the company had promised payment to her in con¬ 
sideration of her paying premiums. Her testimony 
was that the only premiums paid by her were paid 
while she was working, but she stopped work in 
1927 (Statement, p. 8), and she failed to establish 
the alleged promises of any agents. This evident at- 
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tempt to bring the facts of this case within the ruling 
of LciRaiv v. Prudential Insurance Company (56 App. 
13. C. 199) lias now been abandoned and is not argued 
to this Court. 

The second contention of plaintiff, which is now ar¬ 
gued by her, is that the Metropolitan Life Insurance 
Company abused the discretion vested in it by the 
policy contract when it made payment to the sister of 
the insured. This issue has been decided against her 
contention, and from this decision this appeal is taken. 

The remaining material facts are dealt with through¬ 
out the brief. 

THE COURT’S FINDINGS. 

More than half of appellant’s brief is devoted, not 
to the merits of her claim, but to an attack upon the 
findings made by the trial court. 

The purpose of such findings is to enable this Court 
to ascertain the basis for the determination below and 
where this Court can readily understand the questions 
presented, precise findings are not absolutely essen¬ 
tial, Shell man v. Shell man, 66 AV. L. R. 126, decided 
January 10, 193S. The findings entered in this case 
do not leave this Court in anv doubt as to the ground 
of the trial court’s decision, and therefore is a substan¬ 
tial compliance with the rule. 

Particularly does appellant make much ado over the 
statement by the trial court that he was not satisfied 
that appellant paid premiums and that in fact many 
of them were not paid by her (Brief, p. 5, 6, 10). The 
record plainly shows that appellant testified only to 
paying premiums out of her own funds during an in¬ 
definite period while she was working. She stopped 
working in 1927 and premiums were then paid out of 
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money given to her by her husband, her mother, her 
father and her aunt (Statement, p. S). In 1927, only 
one of the policies taken out by her husband was in ex¬ 
istence and she did not pay any premiums out of her 
own money after that time. 

ARGUMENT. 

I. 

The Proceeds of the Policies Were Paid in Accordance 
With the Terms of the Policy Contracts. 

Each of the four policies sued upon is in the indus¬ 
trial insurance form and provides that the proceeds 
may be paid to the executor or administrator of the 
insured unless the company, in the exercise of the op¬ 
tion conferred upon it, makes payment under what is 
known as a “facility of payment” clause. 

The “facility of payment” clause is substantially 
identical in each of the policies and provides as fol¬ 
lows : 


“The Company may make any payment or 
grant any non-forfeiture privilege provided 
herein to the insured, husband or wife, or any rel¬ 
ative bv blood or connection bv marriage of the 
Insured, or to any other person appearing to said 
Company to be equitably entitled to the same by 
reason of having incurred expense on behalf of 
the insured, or for his or her burial; and the pro¬ 
duction of a receipt signed by either of said per¬ 
sons, or of other proof of such payment or grant 
of such privilege to either of them, shall be con¬ 
clusive evidence that all claims under this Policy 
have been satisfied.” (Statement, p. 34, 35) 

The provision contained in the oldest of the policies, 
issued in 1901, is slightly different but substantially 
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identical with the foregoing; (Statement, p. 31). This 
policy was taken out by the mother of the insured and 
in the application for the policy she was named as the 
person to whom the proceeds were to be paid and her 
name was directed to be inserted in the policy as such 
beneficiary (Statement, p. 40). The amount payable 
under this policy at the death of the insured was 
$340.20 (Statement, p. 30) and for all purposes this 
amount should be considered as payable to the mother, 
in anv event. 

a> 

This Court has frequently considered this provision 
and has found that it is valid and that payment made 
thereunder in good faith is an absolute acquittance 
(American Security & Trust Company v. Prudential 
Insurance Company, 16 App. D. C. 31S; Druckenmiller 
v. Prudential Insurance Company. 45 App. D. 0. 228; 
Prudential Insurance Company v. Brock, 48 App. D. 
C. 4; LaRaiv v. Prudential Insurance Company, 56 
App. D. C. 199). 

In this case payment was made to a person who 
qualified under the provisions of the facility of pay¬ 
ment clause because (1) she was a relative by blood, a 
sister (Statement, p. 24, 31, 45, 46); (2) who surren¬ 
dered the policies and premium receipt book, which 
were conditions precedent to payment (Statement, p. 
34, and 26, 28, 31); (3) who represented she would be 
liable for any funeral expenses (Statement, p. 26, 27, 
28, 46); (4) who had incurred expense on behalf of 
the insured (Statement, p. 45, 46, 47); (5) to whom the 
insured had given the policies for the purpose of hav¬ 
ing her pay his debts (Statement, p. 46, 47); and (6) 
whom the trial court found on the evidence submitted 
to it to be equitably entitled to receive the proceeds 
of the policies (R., p. 27). 
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The company obtained a receipt from this person 
for the full amount payable under the policies (State¬ 
ment, p. 37-39) and this receipt, under the provisions 
of the policies is 

“conclusive evidence that all claims under this 
Policv have been satisfied.” (Statement, p. 31, 
34, 35) 

II. 

Payment of the Proceeds of the Policies was Made to 
the Sister of the Insured in Good Faith. 

As the good faith of the Metropolitan Life Insurance 
Company in making payment of the proceeds of the 
policies to a sister of the insured, and who qualified 
for payment as hereinbefore stated, is attacked by the 
plaintiff, it is interesting to ascertain what this Court 
has said on the subject before dealing with the facts 
of this particular case. 

In two cases involving industrial policies contain¬ 
ing a facility of payment clause this Court has held 
that good faith on the part of the insurer meant that 
the full amount of the policies must be paid and that 
payment must not be made to a stranger. 

In American Security <£ Trust Company v. Pruden¬ 
tial Insurance Company , 16 App. D. C. 318, it was de¬ 
cided that payment by the company in the exercise of 
its option under the facility of payment clause consti¬ 
tuted a complete defense to a suit subsequently 
brought by the administrator of the insured. On the 
question of good faith this Court said, page 322: 

“If fraud or bad faith had been practiced, 
whereby a party not equitably entitled had been 
paid the fund . or any part thereof, that would have 
been the subject to a special replication to the 
plea.” (Italics supplied) 


J 
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In Prudential Insurance Company v. Brock, 48 App. 
D. C. 4, the Court was more definite on the subject. 
There the company had notice of the claim made by 
the executrix of insured and of an attempt on the part 
of the insured to designate a beneficiary so as to keep 
her husband from obtaining the proceeds. The com¬ 
pany nevertheless paid the husband. In a suit brought 
by the administratrix the company pleaded payment 
to the husband under the facility of payment clause and 
the administratrix filed a replication alleging bad 
faith and fraud, these charges being based upon fail¬ 
ure of the company to investigate payment of funeral 
bills and because of its knowledge that the policies had 
been bequeathed to the executrix by insured’s will. In 
upholding the payment made by the company this 
Court says, page 10: 

“Of course, if fraud or bad faith has been prac¬ 
ticed by the company, where a party not equitably 
entitled to the fund has been paid , it would con¬ 
stitute a good defense to defendant’s special plea. 
But the fraud must consist in the company either 
doing some act not left to its discretion,—such as 
the payment of only a portion of the amount due 
or payment to a stranger not included in one of 
the classes mentioned in the policy,—or fraudu¬ 
lently settling with one who manifestly had no 
equitable right to be selected. 'When the company 
in good faith finds a person within one of the 
classes to be equitably entitled to the fund, and 
makes payment accordingly, the decision is final, 
and not subject to review; since to reverse it 
would be equivalent to making a new contract for 
the parties.” (Italics supplied) 

The plaintiff alleges in her bill in this case that the 
Metropolitan Life Insurance Company, knowing that 
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the plaintiff was entitled to receive the proceeds of the 
policies, and having been informed of her existence, 
of her three children and of her claim to the proceeds, 
in an abuse of its discretion, arbitrarily and in bad 
faith paid the proceeds to the defendant Caskey 
“thereby disregarding this plaintiff’s protest and in- 
sistance in the matter that she receive the proceeds of 
the aforesaid policies” (R., p. 5, par. 8 of bill). 

Plaintiff's protest and insistence is not even a badge 
of fraud. 

“The mere fact that the company selected one 
person over the protest of another, when it had 
the power to select either, is not even a badge of 
fraud. It merely amounts to the exercise of the 
discretion conferred upon it by the contracts. 

*#*###### 

If a mere protest by one competent to be selected 
would operate to estop the company from exercis¬ 
ing the discretion conferred by the contract, there 
would be few cases where it could act with safety, 
and the beneficent purpose of the provision of the 
policy would be completely nullified.” 

Prudential Insurance Company v. Brock, 48 
App. D. C. 4, 10. 


A. 

The information on which the company acted in 
making payment. 

Robert F. Patterson, a claim approver in the home 
office of the Metropolitan Life Insurance Company, tes¬ 
tified that it was his duty to examine proofs of death 
for the purpose of determining whether they were suf¬ 
ficient and whether the person claiming the proceeds 
of the policies was entitled to payment (Statement, p. 
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29). Mr. Patterson received the proofs of death and 
claim made bv the defendant Caskev on March 6, 1936. 
He examined them and found that Lillian Browne Cas¬ 
key had surrendered the policies and evidence of pre¬ 
mium payment (the premium receipt book) and was 
apparently entitled to receive payment because of 
those facts and because she was a sister and was as¬ 
suming responsibility for the payment of expenses for 
last illness and burial. He likewise took into consider¬ 
ation the statement of the agent that the insured had 
paid the premiums but that his sister had surrendered 
the policies and receipt book and was responsible for 
the funeral expenses and, because these proofs showed 
that the insured was separated from his wife and the 
name of a widow was not given by the claimant, he 
concluded that there was a separation (Statement, p. 
31). The files of the home office did not contain any 
other information and, as Mr. Patterson knew of no 
reason for delaying payment, he approved the claim 
for payment in full to Mrs. Caskey and a check for the 
full amount was drawn that day to her order (State¬ 
ment, p. 3S). This check was sent to the local office in 
Washington on the same date, with instructions to de¬ 
liver it to Mrs. Caskev if the mother of insured, who 
had been designated as beneficiary in the policy issued 
in 1901, executed a waiver in favor of her daughter 
(Statement, p. 37). The mother did execute this 
waiver on March 11, 1936, and the check was delivered 
to Mrs. Caskey on that day (Statement, p. 38, 42), 
and was cashed by her on March 11, 1936, at the Wash¬ 
ington Loan and Trust Company in the District of Co¬ 
lumbia (Statement, p. 39). 

Mr. Patterson further testified that his action was in 
accordance with the customary and routine procedure 
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of the company and was taken in good faith in reli¬ 
ance upon the statements of Mrs. Caskey and the re¬ 
port of investigation made by the local office (State¬ 
ment, ]). 39). 

Substantially the same sort of testimony was intro¬ 
duced on behalf of the insurance company in the case 
of Prudential v. Brock, supra, where the payment made 
by the company was held justified. 

B. 

Testimony offered by plaintiff does not support her 
claim of bad faith. 

The claim of bad faith in selecting the sister of the 
insured, instead of his widow, is based upon three con¬ 
tentions made by the plaintiff. First, the statement 
made by Lillian Caskey that the plaintiff and her hus¬ 
band were separated was false, and the company 
should not have acted upon it. Second, as early as 
March 4, 1936, the insurance company knew of the 
plaintiff’s existence and of her claim to the proceeds, 
and it should not have paid the proceeds to Mrs. Cas¬ 
key with that knowledge. Third, the statement made 
by Lillian Caskey that she would be responsible for 
funeral expenses of insured was false, and the com¬ 
pany was not justified in acting upon it. 

The first of these contentions is disposed of ad¬ 
versely to the plaintiff by the testimony produced by 
her. The plaintiff herself testified that she and her 
husband did not live together after 1934, although she 
said there was no intention to separate permanently 
(Statement, p. 8). Her aunt, Mrs. Mary A. Phillips, 
testified that after plaintiff’s home was broken up they 
did not reside together (Statement, p. 12). Her sis- 
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ter, Mrs. Bertha Knott, testified that after the middle 
of 1934 the plaintiff and her husband never lived to¬ 
gether as man and wife (Statement, p. 12). Another 
sister, Miss Helen Day, testified that the plaintiff and 
her husband did not live together from the time they 
separated in Takoma Park (Statement, p. 16) which 
time was fixed by other witnesses as April, 1934. The 
plaintiff's mother, Mrs. Clara May Day, testified that 
the plaintiff and her husband were not living together 
(Statement, p. 16). The plaintiff’s father, Robert M. 
Day, testified that after the home in Takoma Park was 
broken up plaintiff and her husband never lived to¬ 
gether (Statement, p. 18). And finally, another sister, 
Mrs. Mildred Burroughs, testified that her sister and 
husband did not live together because he claimed he 
could not support her and the children and also be¬ 
cause plaintiff's aunt had taken him to court in Rock¬ 
ville (Statement, p. 19). 

If there could be any doubt about a separation after 
such testimony it was cured by the testimony of Mrs. 
Ida B. Browne, the mother of the insured, that her son 
and the plaintiff had not lived together since they lived 
in Takoma Park in the spring of 1934 and that he was 
living with another woman (Statement, p. 45); and 
of decedent’s sister, Lillian Caskey, that her brother 
was separated from his wife and living with another 
woman (Statement, p. 46, 47) and of the agent who 
collected insurance premiums from the insured, 
Charles H. Becker, that the woman who was living 
with insured as his wife was not married to him 
(Statement, p. 22-23). 

The second of these contentions, that the company 
had notice of the plaintiff’s claims as early as March 
4, 1936, assuming for the sake of the argument that 
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such knowledge would estop the company from making 
payment to another, was supported only by doubtful 
proof, and was overcome by proof offered by the com¬ 
pany. 

The testimony produced by the plaintiff was as fol¬ 
lows: Mrs. Emma Gladman, first having her atten¬ 
tion directed to March 2, 1936, said she thought that 
was the day she telephoned the Metropolitan Life In¬ 
surance Company that Mr. Browne was dead and re¬ 
quested them to send someone to see his widow about 
his insurance (Statement, p. 10). In view of the fact 
that there is a difference of one week in the time as 
fixed by the witnesses for the plaintiff and those for the 
defendant, the necessitv for directing Mrs. Gladman"s 
attention to March 2d and her apparent hesitancy in 
fixing that day as the starting point for all subsequent 
dates, are noteworthy. 

The plaintiff, her two sisters and her mother, then 

definitely fix March 4, 1936, as the day when Charles 

li. Becker, an agent of the company, came in response 

to the telephone call (Statement, p. 6, 12, 13, 17). 

Plaintiff’s father could not fix the date, however, other 

than as a few days after the insured died, and another 

lister could onlv be certain that Mr. Becker’s visit was 
* 

made on a Tuesday (Statement, p. 18). This last sis¬ 
ter, therefore, supports the statements made by agent 
Becker, that the call came about a week after Mrs. Cas¬ 
key completed her proofs on March 2, 1936, as the cal¬ 
endar shows March 2 was a Monday and a visit a week 
later on a Tuesday would have been on March 10th. 

One sister, Mrs. Gladman and a rebuttal witness 
named Lyles, then undertake to fix March 5, 1936, as 
the dav when a visit was made bv Miss Dav and Mrs. 

i * * 

Gladman to the local office of the insurance company to 
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see Mr. Saccardi (Statement, p. 10,14, 48). This again 

ii- subject to doubt. Mr. Lyles, for instance, stated 

frankly that he lixed the time as March 5th simply by 

what Miss Helen Day told him (Statement, p. 48). 

Miss Day and Mrs. Gladman apparently had discussed 

it among themselves more than had Mr. Lyles and they 

were quite determined that it was March 5th. But 

there were several things which cast some doubt upon 

their testimony. Miss Day stated, for instance, that 

the day after Becker made his visit she was advised by 

someone to go see Mr. Saccardi, the local manager 

(Statement, p. 14). Her visit to his office, according 

to her, was made on the morning of the 5th and it 

seems hardly possible that she consulted someone 

earlv enough in the morning to enable her to get Mrs. 

Gladman and Mr. Lvles and make the visit on that 

•» 

same morning. Again, Miss Helen Dav stated deli- 
nitelv that she did not see Mr. Saccardi until about 
two weeks after this time when she went to his office 
with an attorney from the office of Mr. Joseph T. 
Sherier (Statement, p. 16). She was undoubtedly mis¬ 
taken in fixing this time because Mr. Sherier did not 
come into the case until October 26, 1936, almost eight 
months later (Statement, p. 43). 

On the other hand, Charles H. Becker, the agent, 
testified that the telephone call to see the plaintiff was 
received about a week after Mrs. Caskey had completed 
her proofs of claim on March 2, 1936 (Statement, p. 
26). The time was substantiated by his immediate su¬ 
perior, Milask, who fixes the time as ten or twelve 
days after the visit to Mrs. Caskey’s house (State¬ 
ment, p. 29). 

Mr. Saccardi fixes March 12th as the day of the visit 
of Miss Helen Day and Mrs. Gladman (Statement, p. 
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42). That is a Thursday, the same day fixed by Miss 
Day and Mrs. Gladman, but in the week following the 
time set by them. Mr. Saccardi was supported in his 
testimony bv the fact that his secretary and cashier 
were present at the time of the interview and the rec¬ 
ords of the office were then examined and showed that 
payment had been already made to Lillian Caskey 
(Statement, p. 42, 44, 45). 

The trial court resolved the dispute between the wit¬ 
nesses in favor of the defendant, and properly so. 

But regardless of that, the whole question was im¬ 
material. If the insurance company had all the knowl¬ 
edge the plaintiff claims it had, then its action in pay¬ 
ing the proceeds of the policies to the insured’s sister 
was not fraud but was a valid exercise of the discre¬ 
tion conferred upon the company by the policy con¬ 
tracts. 

“The mere fact that the company selected one 
person over the protest of another, when it had 
the power to select either, is not even a badge of 
fraud. It merely amounts to the exercise of the 
discretion conferred upon it by the contracts." 

Prudential Insurance Company v. Brock, supra. 

The third contention of the plaintiff relates to the 
failure of the company to ascertain that the statement 
made to it by Lillian Caskey, that she would be re¬ 
sponsible for funeral expenses, was false. Much is at¬ 
tempted to be made of the fact that the insured was a 
veteran and was hospitalized and buried by the United 
States Government without expense. 

But it appears from the testimony that Lillian Cas¬ 
key had been responsible for a good many things for 
her brother before his death. She had paid all bills 
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arising from an automobile accident in which her 
brother was driving and his mother was almost killed; 
.she had loaned him money with which to buy the cab 
he was operating for a livelihood, and money for other 
purposes and he had lived at her house for periods of 
time (Statement, p. 46, 47). She seems to have been 
1 lie crutch upon which her brother relied, for he gave 
her these policies so she could pay his debts and repay 
herself what he owed her (Statement, p. 46). 

The same charge of bad faith because of failure to 
investigate the payment of funeral expenses was made 
in the case of Prudential Insurance Company v. Brock, 
supra, which will be dealt with at length hereafter, and 
was there held not an indication of fraud. 

C. 

Prudential Insurance Company versus Brock. 

The case seems decisive of the present controversy, 
and an examination of the record shows the following 
facts: 

Margaret Cole's mother took out an industrial in¬ 
surance policy for her when she was a minor and paid 
the premiums thereon until Margaret married John 
Brown. The Browns then moved to Pittsburgh and 
the husband took out another industrial policy on Mar¬ 
garet's life and thereafter paid the premiums on both 
of them. In February, 1914, Margaret left her hus¬ 
band and came to Washington. On April 1, 1914, 
Margaret wrote a letter to the home office of the Pru¬ 
dential enclosing a request for a change of beneficiary 
under each policy, stating that her husband had the 
policies, that they were payable to him and she did not 
wish him to have the proceeds. The company replied 
that it could not identify the policies without the num- 
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bers of them and that no beneficiaries were named in 
industrial policies. Margaret then obtained the num¬ 
bers of the policies from the Pittsburgh office and 
again wrote the home office, giving the numbers, re¬ 
ferring to her desire to change the beneficiary, and re¬ 
questing that she be permitted to pay the premiums on 
the policies in Washington. The company replied to 
this that the matter was one she would have to 
straighten out with her husband. Margaret then went 
to an attornev who wrote the home office and who was 
advised that the company did not name beneficiaries in 
industrial policies. In reply to this the attorney noti¬ 
fied the company of Margaret’s death and requested 
that proofs of death be sent to Mary Brock. On May 
25th the company sent forms of proof to the attorney 
with instructions for completing them. These forms 
were completed and returned to the home office and on 
June 8th the attorney was advised that the company 
would not be in a position to make payment until the 
policies and premium receipt book were delivered to 
the company, and requesting a certified copy of the 
letters testamentarv granted to Mrs. Brock. On June 
22 the home office was requested not to pay the pro¬ 
ceeds of the policies to anyone else pending appoint¬ 
ment of Mrs. Brock as executrix. As a matter of fact, 
on June 10th the company paid the proceeds of the 
policies to the husband who submitted proofs of death, 
surrendered the policies and premium receipt book and 
stated he would pay the funeral expenses and those in¬ 
cident to the last illness of Margaret. He did not pay 
these expenses, and Mary Brock, in the proofs of claim 
she had submitted before' payment was made to Brown , 
stated that these expenses would be paid for by Mar¬ 
garet’s estate. 
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Mary Brock brought suit against the company claim¬ 
ing that the proceeds should have been paid to her, as 
executrix. To this action the company pleaded pay¬ 
ment under the provisions of the facility of payment 
clause. The plaintiff replied that such payment had 
not been made in good faith, that Brown was not equi¬ 
tably entitled to the proceeds, and that the payment 
was a fraud on her rights as executrix. The trial court 
refused to direct a verdict for the insurance company 
but left it to the jury to say whether the payment had 
been made in good faith. In the course of its charge 
the trial court said (p. 42 of record in that case): 

“The only question in this case for you to de- 
1 termine is whether the Prudential Insurance Com¬ 
pany was guilty of bad faith or fraud in making 
the payment to John Brown. If they did it in an 
arbitrary fashion, without reference to any equi¬ 
table reasons, you should consider that in connec¬ 
tion with the testimony in determining whether it 

acted in bad faith. If vou should determine from 

•> 

the evidence that the Company investigated and 
found he was the husband of the insured and had 
incurred expenses for her last illness, or for any 
other legitimate purpose, then the Company would 
be warranted in determining that the husband was 
entitled to the proceeds.” 

The case was taken to this Court on the sole question 
of whether the trial court should have instructed the 
jury to return a verdict in favor of the company. In 
holding that such an instruction should have been 
given the Court says: 

“Briefly, the charge of fraud is based upon the 
fact that after the insured came to Washington 
she wrote defendant company at Pittsburgh, re¬ 
questing that plaintiff be designated as the bene- 
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ficiarv in the policies. After some correspondence 
and investigation by the company this request was 
refused. The ground of refusal stated in a let¬ 
ter to the attorney of the insured, under date of 
April 27,1914, was that the company did not name 
beneficiaries in the class of policies to which the 
ones in question belonged, and that it could not 
guarantee in advance to whom payment should 
ultimately be made. Fraud is also assumed from 
the alleged failure of the company to investigate 
whether the funeral expenses, doctor bills, and 
other expenses incurred in Washington had been 
paid; and also from the fact that the proceeds of 
the policies had been bequeathed to plaintiff under 
the will of the insured. 

####*##** 

In Thomas v. Prudential Insurance Co., 148 Pa. 
594, 24 Atl. 82, the policy was similar to those 
here involved. The insured was unable to pay 
the premiums, and a contract was made with the 
company whereby, on condition of the wife of the 
assured paying the premiums, the policy would be 
assigned to her and the company would pay the in¬ 
surance to the wife. She paid the premiums, but, 
on the death of the assured, the company paid the 
insurance to the mother of the assured. The 
court, upholding the action of the company, said: 
‘The company paid this money to the person ap¬ 
pearing to it to be equitably entitled thereto, and 
produced a receipt signed by her for the same. 
This was a complete defense, under the very terms 
of the policy. It is for the company to judge who 
is the person to be equitably entitled to the money. 
This discretion is vested in it by the contract be¬ 
tween the parties. The contract itself does not 
offend against any rule of law or public policy, 
and we cannot hold that the administrator is en¬ 
titled to recover without making a new contract 
for the parties. It appears from the evidence that 
the assured boarded with Laura Evans up to the 
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time of his death; that he owed her $20 for board, 
and that she advanced $8 for funeral expenses. 
This may, or may not, be the reason why the de¬ 
fendant company regarded her as equitably en¬ 
titled to the insurance money. It was sufficient 
for the purposes of this case that she appeared to 
said company to be so entitled . 9 

Xor was the company estopped from making 
distribution and payment under the second article 
of the conditions of the policies, by notice of the 
existence of a will and the designation therein of 
plaintiff as executrix. 

#«*##*#*# 

Of course, if fraud or bad faith had been prac¬ 
tised by the company, where a party not equi¬ 
tably entitled to the fund has been paid, it would 
constitute a good defense to defendant’s special 
plea. But the fraud must consist in the company 
either doing some act not left to its discretion,— 
such as the payment of only a portion of the 
amount due or payment to a stranger not included 
in one of the classes mentioned in the policy,—or 
fraudulently settling with one who manifestly had 
no equitable right to be selected. When the com¬ 
pany in good faith finds a person within one of the 
classes to be equitably entitled to the fund, and 
makes payment accordingly, the decision is final, 
and not subject to review; since to reverse it 
would be equivalent to making a new contract for 
the parties. 

There is no evidence of fraud in this case to 
justify the submission of the question to the jury. 
The mere fact that the company selected one per¬ 
son over the protest of another, when it had the 
power to select either, is not even a badge of 
fraud. It merely amounts to the exercise of the 
discretion conferred upon it by the contract. Nor 
do we think there was anything unreasonable in 
the selection here made as between the husband, 
who had paid the premiums on the policies, cared 
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for his wife, and supported her, at least up to the 
time when she came to Washington, and the aunt, 
under whose influence the insured was placed after 
coining to Washington. It cannot be assumed that 
the company knew, nor does it appear that it was 
advised before making settlement, of the existence 
of family differences, which, if known, might or 
might not have affected its decision. If a mere 
protest by one competent to be selected would op¬ 
erate to estop the company from exercising the 
discretion conferred by the contract, there would 
be few cases where it could act with safety, and 
the beneficent purpose of the provision of the 
policy would be completely nullified.” 

In the case at bar, the company paid the full amount 
due under the policies to a person who surrendered 
the policies and receipt book, who qualified under the 
facility of payment clause as a relative by blood and as 
a person appearing to the company to be equitably en¬ 
titled to the proceeds thereof. The selection of this 
person has been upheld by the trial justice, who found 
that the person to whom payment was made was as 
equitably entitled to the proceeds as was the plaintiff, 
and no legallv sufficient evidence of anv fraud or bad 
faith on the part of the company in making this pay¬ 
ment has been established. 

Furthermore, the receipt of this person is conclusive 
evidence of the satisfaction of all claims due under the 
policies, according to the express provisions of the 
policies themselves and to hold the company liable to 
pay the amount of the policies again is equivalent to 
making a new contract for the parties. 
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III. 

The Plaintiff Has no Legal Right to Maintain an Action 

on the Policies. 

One of the claims originally made by the plaintiff 
was that agents of the company who sold the policies 
and who collected premiums told the plaintiff that the 
proceeds of the policies would be paid to her upon the 
death of her husband so that she could maintain her¬ 
self and her children in their proper station in life 
(E. p. 1-2). This was apparently an attempt to come 
within the ruling of LaRaiv v. Prudential Insurance 
Company. 56 App. D. C. 199. But the plaintiff failed 
utterly to establish any such promises or the payment 
of premiums by her in reliance upon such promises, 
stating that she paid no premiums after 1927 (State¬ 
ment, p. 8). Presumably the plaintiff realizes this and 
seems by her argument now presented to this Court to 
have abandoned that contention. 

Therefore, the plaintiff is left in the situation of 
suing upon policies in which she is not named as bene¬ 
ficiary and under which her only possible right to re¬ 
ceive payment depended upon her selection by the com¬ 
pany under the option given to it by the facility of pay¬ 
ment clauses. 

It is well settled that a person falling within the 
classes named in such a clause cannot maintain a suit 
against the insurer to compel payment to such person. 

While this precise question was not before this Court 
in Prudential Insurance Company v. Brock, 48 App. 
D. C. 4, and American Security <£ Trust Company v. 
Prudential Insurance Company , 16 App. D. C. 318, yet 
both decisions impliedly deny such a right in view of 
the fact that in both decisions Thomas v. Prudential 
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Insurance Company, 148 Pa. 594, is quoted to the ef¬ 
fect that: 

“It is for the company to judge who is the per¬ 
son to be equitably entitled to the money.” 

In LaRaw v. Prudential Insurance Company, 56 
App. D. C., 199, the question was squarely presented 
to this Court, and it was there held that the plaintiff 
was only entitled to maintain her suit because the ac¬ 
tion of the agent amounted to a present election to pay 
her under the facility of payment clause. The Court 
said, page 201: 

“The right of election as to whom payment shall 
be made under the ‘facility of payment’ clause 
undoubtedly rests with the company. In the ab¬ 
sence of anv election having been made bv the 
company, under this clause the company may in¬ 
sist upon making payment to the executor or ad¬ 
ministrator of the insured; but we think that in 
this case an election has been made by the agree¬ 
ment entered into between plaintiff and Schaffer, 
the agent of the company.” 

The general authorities on the subject of the right 
of a person whom the insurer might have selected 
under the facility of payment clause, to enforce pay¬ 
ment to him are collected in the annotation to Willard 
v. Prudential Insurance Company in 28 A. L. R. 1348, 
1350. 
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IV. 

The Person to Whom Payment Was Made Was 
Equitably Entitled Thereto. 

While, under the decision of this Court in the Brock 
case y supra , this Court will not review the question of 
whether the person to whom payment was made was in 
fact equitably entitled to receive the proceeds of the 
policies, nevertheless it affords satisfaction to point 
out that the record shows that Lillian Browne Caskey 
was in fact equitably entitled to the money which she 
received. 

After the plaintiff and her husband stopped living 
together in the spring of 1934, the insured went to 
Mrs. Caskey’s house to live for a period of four or 
five months. She paid the rent and all bills because 
when he came to live with her he had nothing. She 
advanced him money to help him buy the cab with 
which he was trving to earn his living at the time of 
his death. She paid all the hospital bills for the in¬ 
juries which their mother received in October, 1934, 
as the result of an automobile accident in which the in¬ 
sured was driving and loaned him money to help him 
along (Statement, p. 46). 

Under these circumstances, what was more natural 
than that the insured should give his insurance policies 
to his sister, and that is what he did, with the request 
that she pay his bills and carry out his wishes (State¬ 
ment, p. 46). 

The uncontradicted testimonv is that out of the 
money which she received Mrs. Caskey paid to her 
mother the amount she was entitled to receive as the 
person designated in the policy taken out by her in 
1901; she paid her mother’s doctor bill and other ex- 
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penses which were incurred in the accident; she paid 
$100 for her brother’s clothes and medicines; she paid 
a restaurant bill of her brother’s amounting to $152; 
she repaid Mrs. Clara May Day, mother of the plain¬ 
tiff, $35 which she claimed she had advanced to pay on 
premiums on the policies; she spent $100 in buying 
clothing for the plaintiff’s children, who were wards 
of the State of Maryland and not living with the plain¬ 
tiff; she paid premiums on insurance policies on the 
lives of these children until the plaintiff took the poli¬ 
cies away from her sometime after this suit was 
started; and she spent $475 in buying government 
bonds in the names of these children which will mature 
for their benefit in the sum of $500 (Statement, p. 
46-67). 

The money could not have been more fairly distrib- 
uted by her. The keynote of this entire litigation ap¬ 
pears in two statements made by the plaintiff herself, 
the first, that until Mrs. Caskey received the insurance 
money she was apparenly a very good friend of the 
plaintiff (Statement, p. 5), the other, that “after the 
money was paid to defendant Caskey, plaintiff felt she 
was entitled to it” (Statement, p. 8). It is fairly clear 
from these statements and the other facts in the case, 
that the plaintiff preferred, if possible, to have the 
money paid to her for her own use rather than to have 
it paid out as was done by Mrs. Caskey, and that in 
truth it was the plaintiff who was a good friend of 
Mrs. Caskey until after she got the insurance money 
and then plaintiff fell out with her because of that, and 
brought this suit. 



CONCLUSION. 


The Metropolitan Life Insurance Company has paid 
the full amount due under the policies sued upon here, 
strictly in accordance with the terms and provisions 
of the contracts themselves. No fraud or bad faith 
has been shown on the part of the company; it re¬ 
ceived a receipt for such full payment, which receipt 
is conclusive evidence that it has discharged its lia¬ 
bility under its contracts, and as a matter of fact it 
paid the proceeds to a person who was equitably en¬ 
titled to receive them, who used the money according 
to the wishes of her deceased brother, and who was 
found by the trial justice to have been equitably en¬ 
titled to receive the proceeds. 

Furthermore, even if the foregoing were not deci¬ 
sive, the plaintiff in this case has no standing to com¬ 
pel payment to her under the terms of the “facility of 
payment” clauses contained in these policies, particu¬ 
larly not to compel a double payment by the insurer. 

The judgment of the trial court was correct, and 
should be affirmed. 

Respectfully submitted, 

Benjamin S. Minor, 
Arthur P. Drury, 

John M. Lynham, 
Attorneys for Metropolitan Life 
Insurance Company. 

Robert W. McCullough, 
Attorney for Lillian Caskey. 






